
Transition Planning for 
Children with Special Needs

Ann McGee Green
Anderson, Desimone & Green, PC

4923 Colonial Avenue
Roanoke, Virginia

Offices in Blacksburg, Roanoke, and Botetourt
540-776-6434



Presentation Overview

• Substitute Decision-Making
• Supported Decision-Making 
• Guardianship and Conservatorship

Decision-
Making

• Social Security Benefits
• Medicaid
• Waivers
• Medicare
• Other Benefits

Public 
Benefits



Why is Transition Planning Important?
■ Upon turning 18, a person is legally responsible for their 

affairs and the implications of their actions

■ For parents of children with special needs, this new capacity 
can be difficult to navigate

■ Often, legal supports are needed to allow parents, friends, 
and family members to advocate and care for their loved 
one with special needs. 

■ The planning process for each person is different based on 
their specific needs, abilities, and capacity.



Why is Transition Planning Important?
■ The goal should be to balance the child’s capacity with the 

most effective decision-making tools for parents and loved 
ones

■ Planning ahead allows people to advocate for themselves 
and their wishes

■ Allows the special needs child to express their goals and life 
plan to family members and loved ones



Decision-Making Alternatives
•Power of Attorney 
•Educational Power of Attorney 
•Advance Directive 
•Psychiatric Advance Directive
•Representative Payee

Substitute 
Decision-Making

Supported 
Decision-Making

Guardianship and 
Conservatorship



Substitute Decision-Making 
Considerations

■ Includes the use of a variety of legal tools that allow for an 
appointed decision-maker, also known as an agent, to act on 
behalf of the special needs individual.

■ These are voluntary agreements that do not revoke any rights of 
the principal 

■ These agreements rely on the principal’s capacity to enter into 
the agreement

■ There is a legal obligation to carry out the wishes of the principal 



Power of Attorney
■ Created under the Virginia Uniform Power of Attorney Act

■ Allows for a general grant of authority to an Agent to handle the following on behalf 
of the principal:

– Financial Matters 
– Contracting 
– Communicating with advisors and government agencies 
– Buying, selling, managing and insuring real property 

■ Capacity requirement: Contractual Capacity

■ The principal retains their decision-making authority

■ Can be limited for a specific purpose, or springing (cannot be used until a certain 
event occurs)

■ Should have back-ups named



Educational Power of Attorney
■ At the age of 18, all of a student’s rights regarding their 

education transfer from the parent to the student 

■ This creates a need for an educational representative to 
assist with decision-making

■ Student can appoint an agent to make decisions on their 
behalf 

■ This authority is limited to educational decisions

■ Can be revoked or changed by the student any time 



Educational Power of Attorney Form



Advance Directive
■ Can address any or all forms of health care the principal does or does not 

authorize
■ The declarant appoints an agent to make care and treatment decisions on 

their behalf in the event they are unable to (a springing power)
■ The declarant can provide detailed instructions regarding their health care 

wishes 
■ Register with the Advance Health Care Directive Registry
For an example of a medical directive format see Thinking Ahead:

https://mn.gov/mnddc/honoring-choices/Thinking-Ahead-English-web.pdf



Advance Directive 
■ Capacity requirements set forth in the Virginia Health Care Decisions 

Act

■ Must have capacity to make health care decisions 
– Determined by a physician 

■ Statutory form: VA Code § 54.1-2984

■ It is important for people with developmental disabilities to express 
their feelings on what they want all the way through their life even at 
the end. 



Psychiatric Advance Directive (PAD)
■ Allows an agent to override the principal’s protest of medical treatment 
■ Often utilized in the case of a patient suffering mental illness and needing 

psychiatric hospitalization or psychotherapy
■ Without the PAD language, involuntary admission must take place through 

civil commitment 
■ A protesting ward may leave the facility if they have not been civilly 

committed within 10 days
■ Judges may lack the authority to mandate certain psychiatric treatment 

under Chapter 11 of Title 37.2
■ Ethical consideration:

– Can create conflict between the declarant and the agent



Psychiatric Advance Directive (PAD)
■ Sample language: VA Code § 54.1-2984

“To authorize my admission to a health care facility for the treatment of 
mental illness for no more than 10 calendar days, even over my protest, 
if a physician on the staff of or designated by the proposed admitting 
facility examines me and states in writing that I have a mental illness 
and I am incapable of making an informed decision about my admission, 
and that I need treatment in the facility; and to authorize my discharge 
(including transfer to another facility) from the facility. [My physician or 
licensed clinical psychologist hereby attests that I am capable of making 
an informed decision and that I understand the consequences of this 
provision of my advance directive: ____________________];”



Representative Payee 

■ A person who is appointed for the management and receipt of federal 
benefits on behalf of the beneficiary 

■ Their responsibilities include:
– Using the funds for the best interest of the beneficiary 
– Keeping written records of the receipt and use of benefit 

payments 
– Providing written accounting reports to the SSA
– Notifying the SSA of any changes in the beneficiary’s situation 

that could impact their benefits 



Representative Payee

■ Competency requirement:
– The SSA will look to medical and lay evidence to 

determine whether a beneficiary is capable of managing 
their payments

– If a court has deemed a beneficiary to be incompetent, 
the SSA requires the appointment of a representative 
payee 



Decision-Making Alternatives

Substitute 
Decision-Making

•What is supported decision-making?
•Formal Agreements and State Legislation
•Relevant Issues

Supported 
Decision-Making

Guardianship and 
Conservatorship



What is Supported Decision-Making?

■ The central idea of supported decision making is that the special 
needs individual retains their full decision-making capacity and is able 
to act on their own behalf with the support of appointed individuals. 

■ SDM arrangements are only available to those who have the capacity 
to make decisions and understand the circumstances surrounding the 
decision

■ Major considerations:
– The age and capacity of the principal
– Potential for capacity to change over time 



What is Supported Decision-Making?
■ Supported decision-making agreements often utilize 

multiple supports for the principal to best understand the 
choices they are making. 

■ These supports include:

Use of visuals
Allowing extra 

time for 
decisions 

Pro and con lists

Role play 
activities 

Including a 
supporter in 
important 

appointments



Why Supported Decision-Making?
■ Promote autonomy, independence, and community integration

■ Example: Jenny Hatch Case in Newport News
– Court ordered a temporary Guardianship for 1 year to be followed 

by supported decision-making
– Jenny is now thriving under an SDM agreement 
– No formal agreement was made, but she has a support network 



Formal Agreements
■ Formal SDM agreements are not uniform and vary based on state 

legislation

■ They can also be informal agreements consisting of combinations of 
release of information forms for supporters 

■ Virginia has not yet codified a formal SDM agreement

■ Generally, these forms include:
– Names of the supporters 
– Areas where support is needed
– Areas where support is not wanted 



SDM Agreement Example



SDM Agreement Example



Guardianship and Conservatorship
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Guardianship and Conservatorship 
Considerations  
■ Can be appointed at age 17½ 

■ Most restrictive decision-making tools 

■ Provide the most effective decision-making tool for special needs 
children who are incapacitated or unable to make decisions for 
themselves 

■ May result in the loss of rights 

■ Does not automatically terminate a Power of Attorney or Advance 
Directive

■ Can name a standby to replace the guardian in the event the guardian 
can not continue, but the standby must return to court to get named 
as full guardian.



Guardianship and Conservatorship 
Capacity Requirement

“incapable of receiving and evaluating information effectively or 
responding to people, events, or environments to such an extent that the 

individual lacks the capacity to (i) meet the essential requirements for 
his health, care, safety, or therapeutic needs without the assistance or 
protection of a guardian or (ii) manage property or financial affairs or 

provide for his support or for the support of his legal dependents without 
the assistance or protection of a conservator.”

■ Poor judgement alone is not sufficient to show incapacity

■ Judge’s decree should define guardian’s powers and limits 



Guardianships
■ Statutorily governed by Virginia Code § 64.2-2000 et seq.

■ A court can appoint a guardian to handle personal affairs including decisions 
regarding their: 

Support Care Health Safety 

Habitation Education Therapeutic 
Treatment Residence



Guardianships

■ A person may lose personal rights including the right to…

Vote 
Make 

Medical 
Decisions 

Sign 
Contracts Sign Leases 

File Lawsuits
Execute a 
Power of 
Attorney 

Execute and 
Advance 
Directive

Drive

Own a 
Firearm

Decide 
Where to 

Work

Decide 
Where to 

Live



Conservatorship

The appointed conservator will manage financial affairs

Their powers often include:

Communicating with financial 
institutions 
Buying and selling assets
Making investments 
Collecting or satisfying debts 
Legal representation 



Guardianship Process
■ Hire an  attorney who gathers needed information for Petition

■ Attorney files Petition with court

■ Guardian ad litem ”GAL” (attorney representing the best interest of the 
respondent) is appointed

■ Hearing Scheduled, Notices go out to required individuals

■ GAL meets with respondent, often serves the papers on the respondent

■ Hearing occurs with Judge and if case is made for the necessity of a 
guardian, the Judge signs an Order specifying the guardian/conservator and 
responsibilities.

■ Named parties will qualify at the clerk’s office and receive papers naming 
them guardian and/or conservator. Should use Decree along with 
qualification paper when using the documents on the respondent’s behalf.



Public Benefits 

Needs Based Benefits 

• Title XVI: Supplemental 

Security Income (SSI)

• Medicaid

• SNAP

• Housing Benefits 

Entitlement Benefits

• Title II Benefits: Child 

Disability Benefits 

• Medicare 

• Publicly Financed 

Education



Public Benefits

•Title XVI
•Title II
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Title XVI Benefits: Supplemental 
Security Income (SSI)

■ Administered by the Social Security Administration to 
provide monthly benefits to those who are disabled and 
have limited income 

■ Intended to pay for food and shelter

■ Children turning 18 may become eligible because their 
parents’ income is no longer considered 

■ Available to US Citizens age 65 or over, blind or disabled.



SSI Eligibility Criteria

Disability
Limited 
Income

Limited 
Resources



SSA Disability Requirements

“The inability to do any substantial gainful activity by 
reason of any medically determinable physical or 

mental impairment which can be expected to result in 
death or which has lasted or can be expected to last 
for a continuous period of not less than 12 months.”



Limited Income Requirements

■ A person’s income must be less than the monthly benefit rate ($793/month in 
2021)

Unearned Income Earned Income In-Kind Support & Maintenance

Cash gifts, payments from 
annuities and pensions, 
dividends, interest, and 
payments from other benefit 
programs 

Wages, royalties, net earnings, 
income tax refunds, honoraria 
received for services rendered

Food, shelter, or something that 
can be used to get food and 
shelter

Reduces benefits dollar for 
dollar after the first $20

Reduces benefits $1 for every 
$2 after the first $65 earned 
monthly

Reduces benefits dollar for 
dollar up to a maximum of $281 
(1/3 of the monthly benefit rate)



In-Kind Support and Maintenance 

■ Food and shelter received from a source other than benefit 
recipient will reduce the recipient’s SSI benefit dollar for 
dollar up to the Presumed Maximum Value (PMV) 
– PMV = 1/3 of the SSI benefit amount + $20
– Current PMV = $281
– This may be changing in the next year to exclude food 

from this calculation



Limited Resource Requirements 

■ What is a resource? 
– Cash or any other property that the individual has the authority to 

convert to cash 

■ What is the resource limit?
– The current resource limit is $2,000. 
– Parents’ resources and income are deemed to child until age 18



SSI Resource Exemptions 

1 House Household 
Goods

Clothes and 
Accessories 1 Vehicle

Items Related to 
the Disability

Money for 
Burial 

Expenses



Title II Benefits: Child Disability Benefits 
(CDB)

The general rule is that a disabled adult child of an 
individual who is entitled to retirement or disability 

benefits or who is a deceased individual who was fully 
insured is entitled to a child’s benefit

CDB Benefits = 50% of the parent’s benefit when 
the parent retires or is disabled 

CDB benefits = 75% of parent’s benefit when 
parent dies



Primary Eligibility Requirements 
The insured status of the wage earner
•The wage earner must be fully insured

Relationship of the child to the wage earner

Age of the child
•Child must be at least 18 with a disability starting prior to age 22

Dependency on the wage earner



Special Considerations 
■ If a child generally is eligible for SSI at age 18 important to apply then 

to have disability determination made and to ensure that they would 
meet the under 22 disability determination to be eligible to receive 
parent’s social security benefits

■ If a child gets married, they may lose this benefit

■ Child may have their own work history, and may receive SSDI on their 
own work record in addition to a DAC/CDB benefit

■ After two years, a child receiving benefits on their parent’s work 
history will be eligible for Medicare.

■ Wages and resource levels will not reduce Title II benefits, unless 
wages reach a “gainful employment level”. This is an ALL or NOTHING 
income benefit. 



HOW WILL WORK AFFECT DISABILITY 
INCOME? COMPLICATED!! Check out these 
resources

Contact Social Security benefits advisor before starting work. 
http://www.socialsecurity.gov/work/WIPA.html

https://www.valegalaid.org/files/E095B726-FCD8-81C1-17DC-
A16C7ED73FFF/attachments/9F613146-3003-44AA-B988-
668FA22B5995/social-security-disability-working-while-
disabled.pdf



Public Benefits 
Social Security 

Benefits

Medicaid

Waivers

Medicare

Other Benefits



Medicaid
■ Medicaid is a federally funded health program that is administered at 

the state level 

■ Program eligibility generally shares similar eligibility requirements with 
SSI 

■ Since 2019 Expanded Medicaid for those 19-64 with low income and 
no resource limitations, but cannot be on Medicare and qualify 

■ Except for Expanded Medicaid to be eligible for Medicaid a person 
must qualify for a covered group:
– Aged, Blind, or Disabled (ABD)
– SSI recipients 
– Protected Adult Disabled Children 
– Medically Needy
– Check out https://www.coverva.org/en/our-programs



Aged, Blind, and Disabled Group

■ Medicaid uses the same disability requirements as the SSA

■ Apply for Medicaid at the Department of Social Services

■ Must have income less than 80% of the Federal Poverty 
Level ($858.67)

■ Must have less than $2,000 in resources 



Medicaid and SSI

If a person receives SSI, they are categorically eligible for Medicaid.

=
SSI Medicaid



Medically Needy Group

■ Meet all of Medicaid’s non-financial and resource 
requirements 

■ Income exceeds the Medicaid allowable but may become 
eligible under the income spend-down rules

■ Eligible to ”spenddown” excess income by deducting 
incurred medical expenses



Medicaid Benefits Provided

Inpatient 
Hospital 
Services 

Outpatient 
Hospital 
Services

Home Health 
Services

Physician 
Services

Laboratory 
Services X-ray Services Medical 

Transportation
Long-term 

Care



Public Benefits
Social Security 

Benefits

Medicaid

•Home and Community-Based Services 
•Self-Directed Personal Services
•Community First Choice

Waivers

Medicare

Other Benefits



Medicaid Waivers
■ Provides access to services in the home or community rather than a long-term care 

institution 

■ Apply not at the Department of Social Services, but at the Community Service Board

■ Eligibility requires an applicant to qualify for long-term care Medicaid 

■ https://www.mylifemycommunityvirginia.org/taxonomy/mlmc-menu-zone/waiver-
information

■ Income is limited to $2,383 per month 

■ Resources are limited to $2,000

■ Waiver funding is limited/long waiting lists

■ BUT APPLY!!!!!!!

■ Need a psychological screening



Developmental Disability (DD) Waivers

■ Serve those of any age with a developmental disability 

■ Provides supports for: 

Living Learning Physical 
Health

Behavioral 
Health

Employment Recreation Community 
Inclusion



DD Waiver Waiting List
Urgency Criteria:

■ (1) Priority One – the individual will need waiver services 
within one year 

■ (2) Priority Two – the individual will need waiver services 
within the next one to five years

■ (3) Priority 3 – the individual will need waiver services in five 
years or longer



DD Waiver Eligibility

■ Meet the ICF level of care criteria 

■ Require waiver services within 30 days 

■ Have a diagnosis of developmental disability 

■ Be determined that community-based services  under the 
waiver would enable the individual to delay or avoid 
placement in an ICF 



Types of DD Waivers

Community Living Waiver:

• Previously known as the 
Intellectual Disability (ID) Waiver

• Developed for those with a 
sever disability 

• Provides full-time medical and 
behavioral support services 

Building Independence Waiver:

• Previously known as the Day 
Support Waiver

• Developed for those who are 
primarily independent 

• Provides periodic supports

Family and Individual Support 
Waiver:

• Previously known as the 
Individual and Family 
Developmental Disability 
Support Waiver 

• Provides support between a few 
hours a day to most of the day



Commonwealth Community Plus Waiver
(CCC Plus)
■ Combined the Elderly or Disabled with Consumer Direction (EDCD) Waiver and the 

Technology Assisted Waiver

■ Provides in-home and community care for those with significant medical needs

■ No waiting list 

■ Available to those with a disability or who are over age 65 with a medical nursing 
need

■ Apply NOT at the Community Service Board, but at the Department of Social 
Services

■ Can receive this while waiting for the DD Waiver



CCC Plus Waiver Eligibility 

■ Must meet Medicaid income and resource limits 

■ Must need nursing facility level of care or be dependent on 
ongoing skilled nursing care

■ The health, safety, welfare of the individual must be safely 
maintained in the home when the nurse or personal care 
aide is not present 

■ Determined to be at risk for nursing facility placement 

■ Services under the waiver are critical to allowing the person 
to stay at home



CCC Plus Waiver Services

Personal 
Emergency 
Response 

System

Respite Services Services 
Facilitation

Transition 
Services

Adult Day Health 
Care

Assistive 
Technology 

Environmental 
Modifications

Personal Care 
Services

Private Duty 
Nursing 



Public Benefits
Social Security 

Benefits

Medicaid

Waivers

Medicare

Other Benefits



Medicare
■ A federally funded health insurance program the provides benefits to 

those age 65 or those receiving Title II benefits based on disability 
eligibility 

■ Childhood Disability Benefit recipients are entitled to Medicare 
benefits after 24 months 

■ Can be eligible for both Medicare and Medicaid 



Title XVI: SSI Title II: CDB

Medicaid Medicare

Needs Based Benefits Entitlement Benefits

Cash 
Assistance

Medical 
Assistance



Public Benefits

Social Security Benefits

Medicaid

Waivers

Medicare

• Publicly Finance Education
• Military and Civil Service Benefits
• Housing
• SNAP
• Employment 

Other Benefits



Publicly Financed Education
• Available from age 2 to 22

• Codified in the Regulations Governing Special Education Programs 

for Children with Disabilities in Virginia

• School districts are required to implement an Individualized 

Education Program (IEP)

• IEPs track development and sets annual goals 

• Age 16: IEP shifts to transitioning out of education and linking 

student with transition agencies 

• Schools are required to offer the least restrictive environment for 

special needs children 

*Remember: education rights transfer from parents to student at age 
18*



Military Benefits

■ Military Survivor Benefit Program (SBP)
– Unmarried, disabled children of military families are eligible for 

benefits 
– Benefit payments = 55% of the service member’s covered retired 

pay

■ Disabled children of military families are also eligible for Tricare 



Disabled Military Child Protection Act

■ Allows for SBP benefits to be paid to a Special Needs Trust 
to preserve the child’s other benefit eligibility 

■ Required to be a self-settled or (d)(4)(a) SNT

■ An assignment to an SNT can be made at any time by 
writing a letter to the Defense Finance and Accounting 
Service



Civil Service Benefits
Federal Employees 
Retirement System (FERS)
■ Employees who began after 1983

■ A monthly annuity payment is made 
to survivors of a civil service 
employee who served at least 18 
months 

■ Child must be unmarried and have 
a disability that occurred prior to 
age 18

Civil Service Retirement 
System (CSRS)
■ Employees who began before 1983

■ Benefits are paid to a survivor of an 
employee who is an unmarried 
disabled dependent



Civil Service Benefits

Federal Employees Health Benefits Program (FEHB)

■ Offers private health insurance through the Office of 
Personnel Management 

■ Available to any child over age 16 and under age 26 who is 
incapable of self-support due to disability 



Public Housing 

• Federally funded housing units available to low-

income families, the elderly and disabled 

• Eligibility requirements:

• Low annual gross income

• Qualification as a person with disability 

• U.S. citizenship or eligible immigration status 

• Can be combined with waivers for in-home care 



SNAP

• Previously known as “food stamps”

• Benefit program for nutrition assistance 

• Benefits are loaded onto an EBT card to purchase 

groceries at authorized retailers 

• Works like a debit card



SNAP Eligibility 

■ Disability 

■ Limited-Income 

■ Limited-Resources
– Household limit: $3,500

■ SSI Recipients are categorically eligible 



Income Limits Based on Household 
Size



Medicaid Works 
Eligibility 
■ Income less than $1,482 per month

■ Less than $2,000 in countable resources

■ Between ages 16 to 65

■ Currently employed 

■ Virginia resident 

■ United States citizen

■ Must have a Work Incentive (WIN) account 



Ticket to Work Program 

• Offers beneficiaries with disabilities 

expanded choices when seeking services 

and supports in the workplace 

• Assists with securing employment and 

navigating benefits 

• Employment services are provided through 

public or private Employment Networks 

• Available to all SSI and CDB recipients



SSI Work Incentive Programs

• Designed for the SSA to exclude some of the beneficiary’s 

income or resources to stay eligible for their benefits 

• Replaces SSI cash benefits with employment income while 

beneficiary retains Medicaid coverage 

• SSA will exclude out-of-pocket expenses for impairment-

related work expenses

• First $65 of income is excluded plus ½ of the amount over 

$65



Plan to Achieve Self-Support (PASS)

■ A written plan of action a person creates for their 
employment goals 

■ If the PASS is approved by the SSA the amount of money 
spent on executing the plan is excluded from benefit 
determinations 

■ An applicant must already be eligible for SSI and show that 
the PASS will help them reach their employment goals



Vocational Rehabilitation Program (VR)
• Administered by the Virginia Department for Aging and Rehabilitative 

Services (DARS)
• Provides employment supports such as:

• Tools 
• Equipment 
• Occupational licenses
• Telecommunication devices
• Modifications to vehicles and work stations 
• Personal assistance services 
• Medical services 
• Vocational training 
• Job seeking skills 
• Counseling 
• Unpaid work experience 
• Job placement assistance 



VR Program Eligibility

■ Physical or mental disability that presents a substantial barrier to employment

■ Proof they could benefit from the receipt of VR services 

■ VR services are needed to prepare for, obtain, or retain employment 



Questions


